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Occupational Safety and Health Administration

United States Department of Labor

200 Constitution Avenue, N.W., Room N-2625

Washington, D.C. 20210

Re:
Possible Approaches to Address Ergonomic Hazards in the Workplace
Dear Sir or Madam:


The Independent Lubricant Manufacturers Association ("ILMA") submits these comments in response to the Occupational Safety and Health Administration's ("OSHA’s") request for comments on possible regulatory approaches to address ergonomic hazards in the workplace. See Announcement of Public Forums on Ergonomics, 66 Fed. Reg. 31,694 (June 12, 2001).  The mandatory ergonomics standard that OSHA issued last year would have destroyed successful, cost-effective work-safety programs at ILMA member company operations across the country.  Accordingly, the Association supports OSHA’s re-opening of the record to address several basic questions related to ergonomic hazards. 

I.
THE INDEPENDENT LUBRICANT MANUFACTURERS ASSOCIATION

ILMA is a national trade association, established in 1948, dedicated to serving the needs of 150 Manufacturing member companies (independent compounder/blenders of custom and industrial lubricants and greases), over 150 Supplier member companies (base oil suppliers, additive suppliers and equipment manufacturers), and several international members.  As a group, ILMA Manufacturing member companies compound, blend and market over 25 percent of the lubricant needs of the United States and over 75 percent of the metal removal fluids manufactured and marketed in the country. 


A lubricant is a liquid or solid substance used to reduce the friction, heat and wear between solid surfaces.  ILMA members manufacture automotive, truck, marine, aircraft and industrial engine oils; transmission fluids; hydraulic fluids; greases; general industrial oils; power equipment oils; process oils; metal removal, treatment, protecting and forming lubricants; and rolling oils.


In order to manufacture a lubricant, ILMA member companies purchase oil and synthetic lubricant base stocks and a wide range of additives.  ILMA member companies then compound and blend the base stocks with the correct additives in the proper proportions to produce a lubricant with the desired characteristics for a particular job.


ILMA members are diverse.  Large proportions manufacture automotive lubricants for original equipment manufacturers and for the retail market, either under their own labels or through contract packaging arrangements.  Many produce lubricants for metalworking and heavy industrial machines, while others supply lubricants for mining, textiles, food processing, electronics, as well as many other industries.


Many ILMA member companies have programs to address safety and health; however very few of these members' programs include an ergonomics component.  The smaller member companies have no program in place and have no experience in this area.

II.
OSHA’s INVALIDATED ERGONOMICS 


ILMA supports the Agency’s revisitation of the ergonomics issue and its consideration of alternative approaches.  Last November, OSHA promulgated a mandatory ergonomics standard that would have imposed onerous requirements on all general industry employers.  65 Fed. Reg. 68,261 (November 13, 2000).  The standard subsequently was invalidated by an Act of Congress, under the expedited review procedures in the Congressional Review Act.  ILMA participated in OSHA’s rulemaking proceedings on the ergonomics standard and submitted extensive comments for the rulemaking record.  The final standard, however, failed to take into account almost all of ILMA’s concerns.  ILMA lauds Secretary of Labor Elaine Chao’s recent announcement that the Department of Labor seeks to start a new and comprehensive approach to ergonomics that is appropriate for the 21st century workforce.  We support the Agency’s revisitation of the ergonomics issue and its consideration of alternative approaches, such as guidelines, best practices, publications/conferences, technical assistance, and partnerships, instead of promulgation of a mandatory standard.

III.
OSHA’S REQUEST FOR COMMENTS ON POSSIBLE APPROACHES TO ADDRESS ERGONOMICS HAZARDS IN THE 

In her announcement of the Department of Labor’s public forums on ergonomics, Secretary Chao stated that consensus has not been achieved on several very basic questions.  Accordingly, in the solicitation of comments, OSHA requested that commenters focus on three specific questions. 66 Fed. Reg. at 31,695.  These questions are addressed by ILMA below.
(1)  
What is an ergonomics injury?

ILMA feels it is important to distinguish MSDs from "signs" and "symptoms."  At the outset, it is important to emphasize that this is not an appropriate question for OSHA to consider. OSHA’s focus should be on prevention of workplace injuries rather than the identification of such injuries after they have occurred.  Moreover, attempting to assign an operative definition to this term is essentially impossible at this early juncture in the research into such injuries.  The standard that OSHA promulgated in November, 2000 would have required employers to respond to reports of signs and symptoms of musculoskeletal disorders (“MSDs”).  According to the recent National Academy of Sciences (“NAS”) Report, MSDs of the Low Back and Upper Extremities, (National Academy Press 2001) (hereinafter “the NAS Report”), the category “ergonomics injuries” encompasses a wide variety of disorders, the most common of which is “non-specific backache.”  It is thus almost impossible, if not difficult, to define an ergonomics injury. 


A report of an “MSD symptom” from an employee does not necessarily indicate that the employee has developed an “ergonomics injury” or an MSD.  These symptoms can be associated with numerous injuries and illnesses or even no injury or illness at all, let alone one that is occupationally related. A recent study conducted by the Mayo Clinic and published in the scientific journal of the American Academy of Neurology found that heavy computer use does not increase an employee’s chance of developing carpal tunnel syndrome, an MSD.  Several of the computer users who participated in that study reported feelings of numbness or “pins and needles” in their hands. The percentage of users who met the medical criteria for carpal tunnel syndrome, however, was similar to the percentage in the general public.  Yet, under the ergonomics standard OSHA promulgated last November, employers would have been required to respond to all reports of “MSD signs or symptoms,” including reports of numbness or backache, even though no “ergonomics injury” developed.  Accordingly, OSHA should not focus on identifying MSDs, but rather, on prevention.  

(2)  
How can OSHA, employers, and employees determine whether an ergonomics injury was caused by work-related activities or non-work-related activities; and, if the ergonomics injury was caused by  a combination of the two, what is the appropriate response? 

On the first day of the OSHA ergonomics forums, a medical expert testified that there exists scant scientific evidence that MSDs are attributable solely to workplace risk factors.  MSDs, in fact, may have multiple causes. Isolating the causes of ergonomics injuries is nearly impossible because MSDs are linked to many factors, including genetics, non-work-related injuries, and psychosocial factors, such as job dissatisfaction and depression.  Because causation is difficult to determine, problems arise when analysts try to develop a remedy calculus.  It is extremely difficult for employers to determine whether employees have MSDs, let alone determine whether MSDs are caused by occupational risk factors or by non-occupational risk factors.  If an MSD is caused by both, it is nearly impossible for an employer to determine, in each and every case, the percentage of causation that is attributable to occupational risk factors and the percentage that is not.  Indeed, to determine causation, an employer  would need to have access to an employee’s medical history, which raises significant privacy concerns.  


Based upon our level of understanding of research in this field, there exists very little knowledge to date regarding scientifically-sound, dose-response relationships between MSD risk factors and MSDs.  The invalidated ergonomics standard that OSHA issued last November was not based on any demonstrated dose-response relationship.  Rather, it used a “risk-injury” approach that was wholly inappropriate.  Under the standard’s risk-injury approach, if an employee reported an MSD sign or symptom, and the employee’s job exceeded one or more of the standard’s “action triggers,” then the employer was required to respond by implementing a full ergonomics program.  The “action triggers” were specified levels of exposure to what OSHA deemed to be MSD risk factors. The ergonomics program was required to comply with each and every element of OSHA’s costly standard.  Thus, the standard was based on the assumption that, at a specified degree of exposure to workplace risk, a work-related injury occurred.

One of the problems with this approach was that the action triggers were set so low, that most individuals were unlikely to develop MSDs, or their signs or symptoms, at the specified exposure levels.  The action triggers included such tasks as repeating the same motions involving an affected body part more than twice per minute for more than two consecutive hours in a workday, or working with the back bent at a 30 degree angle for more than two hours per day, or using a computer keyboard and mouse for more than four hours per day.  Yet, employers would have been required to implement ergonomics programs in instances where no MSD developed or where MSDs developed that were caused by non-occupational risk factors.  Accordingly, ILMA believes that the use of a risk-injury approach, whether in a mandatory standard or in guidance, is not appropriate for MSDs.

OSHA cannot regulate workplaces for non-work-related injuries, because this would exceed OSHA’s statutory mandate under the Occupational Safety and Health Act (“OSH Act”).  It is ILMA’s opinion that any standard, guidance or “best practices” must be based on a determination of “work-relatedness” as well as a quantifiable dose-response relationship.  By regulating all general industry employers for a broad range of signs and symptoms, including aches and pains, OSHA would have required employers to respond to numerous symptoms and injuries that are not related to the workplace.  “Ergonomics injuries” occur, according to OSHA's estimates, in one-third of the working population.  Work-relatedness in most of these cases is nearly impossible to demonstrate.  ILMA believes that it would be best, until further study is complete to encourage voluntary, preventive measures that employers could take to address ergonomics risks that may exist in their industries. 

The conclusions of the NAS Report support ILMA’s position.  The Report concludes that there are serious gaps in the research to date on the dose-response relationship between MSD risk factors and MSDs.  The invalidated ergonomics standard, in fact, was not based on any demonstrated dose-response relationship.  ILMA believes that any standard or guidance must be based on sound science, which means that there must be demonstrated dose-response relationships for each type of “ergonomics injury.”  

(3)
What are the most useful and cost-effective types of government involvement to address workplace ergonomics injuries (e.g. rulemaking, guidelines, best practices, publications/conferences, technical assistance, consultations, partnerships or combinations of such approaches)?

A.
No Mandatory Standard 


In light of the difficulties in diagnosing MSDs and determining their causes, we feel a mandatory standard would not be appropriate at this time.  When OSHA issued the ergonomics standard last November, many employers, especially small businesses, feared that the vagaries of complying with a standard would be held against them during the OSHA inspection process.  Employers without the resources for appropriate health care professionals, fearing the exercise of OSHA's enforcement discretion, would have erred on the side of a considering an “MSD sign or symptom” as an “ergonomics injury” rather than pay to refer the employee to one, two, or even three health care professionals, for their opinions and recommendations, as the standard would have required.  Accordingly, reports of “ergonomics injuries” probably would have increased substantially, but without any increase in incidence.  ILMA members’ workers compensation costs would have soared.  


There is disagreement within the scientific community regarding the merits of issuing a mandatory standard, and even NAS, after extensive literature reviews, did not recommend that OSHA promulgate a standard.  Instead, the NAS Report stresses the need for additional research on non-occupational factors.  Promulgating a standard at this time might be viewed as arbitrary and capricious.  Furthermore, under the Congressional Review Act, which Congress invoked in March to invalidate the ergonomics standard, OSHA is prohibited from issuing a mandatory ergonomics standard that is substantially similar to the invalidated standard.   

B.
Employer Incentives to Reducing MSD Hazards 


Absent a mandatory standard, employers already have incentives to address MSD hazards. Implementing programs to control MSDs is a natural response by employers and a growing trend throughout United States industries.  Unfortunately, the mandatory program proposed by OSHA would have derailed many of these efforts and could have imposed unnecessary regulatory burdens.  In fact, the Bureau of Labor Statistics reports that, over the last ten years, the incidence of MSDs has declined. By reducing exposure to known MSD hazards, employers can achieve the following:


-  
increased productivity


-  
improved health and safety


-  
increased job satisfaction


-  
increased work quality


-  
lower worker turnover


-  
lower lost time at work


-  
lower workers’ compensation claims


All of these factors affect company profitability, especially in the lubricants industry.  Accordingly, ILMA believes that a voluntary, preventive approach, under which industries and individual employers determine the most effective and efficient ways to reduce MSDs and exposure to MSD  risk factors is far more effective than compliance with a mandatory, one-size-fits-all standard.   Thus, ILMA urges OSHA not to issue a mandatory standard at this time.  

C.
Diversity of Employees 


ILMA urges OSHA take an approach that addresses a mixed workforce.  The NAS Report concluded that any solution must be crafted around the needs of the diversity of workers.  As the workforce ages and becomes more diverse, employers will have to respond accordingly.  A mandatory, one-size-fits-all standard, such as the one OSHA promulgated last year, would have provided a disincentive to hiring certain employees, such as seniors, who are more likely than the general population to have preexisting conditions which could trigger MSDs.  The invalidated ergonomics standard therefore would have contradicted the intent of Congress and the administration to provide incentives for seniors to continue in the workforce. 


D.
Consideration of Non-Occupational Risk Factors Consideration of Non‑Occupational Risk Factors  


ILMA also advocates that OSHA consider more seriously non-occupational risk factors.  The NAS Report recommended more research into the causes and effects of “ergonomics injuries” and suggested that future studies examine the impact of non-occupational risk factors such as human behavior, including age, sex, previous injury, smoking, physical condition, and interaction of physical and psychosocial factors.  Ideally, ILMA believes OSHA should wait until there has been adequate research on the role of non-occupational risk factors before it issues any mandatory standard, interpretation, or guidelines that could be used as a standard by which to hold employer liable for ergonomics hazards. 


Instead of a mandatory standard, ILMA encourages OSHA to assist employers by developing guidance documents or best practices guidelines for employers to adopt voluntarily, combined with assurances that such guidance would not be enforceable under the General Duty Clause of the OSH Act. 

IV.
RECOMMENDATIONS

ILMA offers the following additional recommendations regarding OSHA’s future approach to ergonomics hazards. These recommendations are based largely on ILMA’s analysis of the OSHA final ergonomic program standard, before it was invalidated. 


A.
Grandfathering 


ILMA strongly urges OSHA to allow companies with successful ergonomic programs to continue their programs.  OSHA’s invalidated standard effectively did not allow most employers to use ergonomics programs that they had in place before the effective date of the standard.  To be "grandfathered," employers with successful ergonomics programs would have had to completely scrap their programs and meet the requirements of each and every element in OSHA's standard.  This provision would not have provided any relief to ILMA members who have taken pro-active measures to reduce all injuries in their workplaces.  ILMA members have workplace safety and risk management programs in effect and encourage employees to report work-related injuries.  Most do not refer to their programs as "ergonomics" programs, because their programs are much broader in scope, covering a multitude of potential workplace injury risks, including slips and falls.  ILMA member companies programs would have been displaced by OSHA's standard, disrupting the efficient allocation of resources in these companies' risk control programs.


OSHA's insistence on strict adherence to six program elements, rather than focusing on actual reductions in MSD injury rates (or some other measure of performance), was misguided and would have resulted in a waste of risk control resources.  ILMA feels OSHA should prevent possibly compromising the efforts made by many companies to reduce MSD injuries and hazards. 


B.
Cost Effectiveness 


OSHA also must ensure that any guidance it issues accounts for the costs of implementation.  The failed ergonomics standard would have had an enormous economic impact on ILMA members but produced little improvement in worker safety and health. Furthermore, OSHA seriously and substantially underestimated employers’ compliance costs.  For example, OSHA’s underestimated the cost to employers in SIC Code 2290 (a category that includes several ILMA members) of complying with the standard more than fifteen-fold.  Clearly, OSHA had not provided a reasonable and legally sufficient compliance cost estimate.  

C.
No interference with Workers Compensation 
ILMA also urges OSHA not to interfere with state workers’ compensation programs.  The Worker Restriction Protection ("WRP") provision in the invalidated standard would have covered employees on restricted duty (light duty or temporary alternative duty) and those restricted from working altogether.  It provided covered employees with alternative, and more generous compensation than is provided under otherwise applicable state Workers' Compensation laws.  Employers would have been required to maintain full employment rights and benefits and 100 percent of (post-tax) earnings for restricted duty employees, and 90 percent of (post-tax) earnings for employees unable to work, for 90 days.  
One of the goals of the workers' compensation system is to provide an incentive for employees to return to work.  In many states, injured employees who cannot work receive two thirds of their pre-tax wages while recovering.  These benefits are subject to review and can be adjusted to reflect compensation for only the degree of impairment the injured employee suffered.  Workers' Compensation is designed to provide medical treatment and economic inducement for workers to become productive again.  The WRP provision went far beyond this and built in an incredible incentive for employees to stay home. It also created a disincentive to return to normal job activities from light duty.  This compensation rate also was patently unfair.  Other more serious injuries such as loss of limbs are compensated at much lower levels, such as two thirds of pre-tax wages in many states. This provision would have upset the delicate and long-established balance between employers and employees struck by workers' compensation legislation enacted by the states.  OSHA also would have violated Section 4(b)(4) of the OSH Act, which prohibits OSHA from "in any manner affect[ing] any workers' compensation law or . . . enlarg[ing] or diminish[ing] or affect[ing] in any other manner the common law or statutory rights, duties or liabilities of employers and employees under any law with respect to injuries, diseases or death of employees arising out of, or in the course of, employment."  29 U.S.C. § 653(b)(4). 


D.
Significant Risk RequiredSignificant Risk Required  

One of the goals of the workers' compensation system is to provide an incentive for employees to return to work.  In many states, injured employees who cannot work receive two thirds of their pre-tax wages while recovering.  These benefits are subject to review and can be adjusted to reflect compensation for only the degree of impairment the injured employee suffered.  Workers' Compensation is designed to provide medical treatment and economic inducement for workers to become productive again. The WRP provision went far beyond this and built in an incredible incentive for employees to stay home. It also created a disincentive to return to normal job activities from light duty.  This compensation rate also was patently unfair.  Other more serious injuries such as loss of limbs are compensated at much lower levels, such as two thirds of pre-tax wages in many states. This provision would have upset the delicate and long-established balance between employers and employees struck by workers' compensation legislation enacted by the states.  OSHA also would have violated Section 4(b)(4) of the OSH Act, which prohibits OSHA from \"in any manner affect[ing] any workers' compensation law or . . . enlarg[ing] or diminish[ing] or affect[ing] in any other manner the common law or statutory rights, duties or liabilities of employers and employees under any law with respect to injuries, diseases or death of employees arising out of, or in the course of, employment.\"  29 U.S.C. § 653(b)(4). 

A. 
Significant Risk RequiredSignificant Risk Required  " \l 2
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Most importantly, the invalidated standard would have required implementation of onerous and exorbitantly expensive programs in areas and for jobs where OSHA never identified significant risks of harm in the workplace.  ILMA does not feel OSHA has provided substantial evidence that its ergonomics program would eliminate or would materially reduce the risks alleged.  Even if we assume that sufficient scientific knowledge exists sufficient to identify risk factors associated with MSDs and that there is a causal relationship between the risk factors and the MSDs, the state of scientific knowledge has yet to identify a dose-response relationship between the identified risk factors (e.g., the vibration, force, repetition, and awkward postures) and the biophysical effect or harm caused.  


It is ILMA’s opinion that OSHA lacks critical scientific dose-response data for identifying the point at which exposure to risk factors results in a biophysical impact and the point at which MSD symptoms will be reduced or eliminated if exposure to the risk factor is reduced.  Accordingly, OSHA should exercise restraint and caution, rather than hastily promulgate a standard that may not result in a significant reduction of workplace MSDs.

V.
CONCLUSION 


The ergonomics standard OSHA issued last year was flawed in several respects, and ILMA’s extensive comments on the proposal are on the record.  ILMA members already have begun to address all work-related injuries and have shaped risk management programs to meet the needs of their operations.  It is ILMA’s opinion that OSHA should not interfere with the successful ongoing work in this area.  ILMA requests OSHA to consider the economic impacts of the course of action it chooses next month, as well as the fact that employers already have numerous incentives to control MSD risks in their workplaces, voluntarily. 

*     *     *


ILMA is pleased to have the opportunity to submit these comments and urges OSHA to seriously consider them when determining the future course of action for addressing ergonomics hazards in the workplace.







Sincerely,







Michael C. Metallo







Executive Director

cc: 
ILMA Board of Directors


Jeffrey L. Leiter, Esq., Collier Shannon Scott, PLLC
